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STATE OF TENNESSEE

RECEIVED
MAR 0 8 2006

FISCAL REVIEW

mlzﬁnfsnt?nsm TREASURY DEPARTMENT

STATE CAPITOL
NASHVILLE, TENNESSEE 37243-0225

MEMORANDUM

TO: The Honorable M. D. Goetz, Jr., Commissioner
Department of Finance and Administration

FROM: Dale Sims, Treasurer Q,QSL_B"’
Department of the Treasury

DATE: March 2, 2006

RE: Noncompetitive Contract Request — Unclaimed Property Examination
Services Contract for the Division of Unclaimed Property

- BACKGROUND

The Tennessee Treasury Department is responsible for administering Tennessee’s
Unclaimed Property Act. Under this Act, companies within and outside the State of
Tennessee are required to turn over to the State unclaimed property belonging to its
residents. Unclaimed property is caused when financial assets are forgotten or Jost due to
factors that include: change of address, death, name change, clerical errors or lack of
action on the part of the owner or heir. Unclaimed property consists of such things as:
dormant bank accounts, uncashed payroll checks, securities, unclaimed security deposits,
insurance proceeds and ete. Oncé the statutory dormancy period has elapsed (the period
in which there has been no owner generated activity and the owner cannot be found), the
assets must be tumed over to the State, which acts as custodian in perpetuity until the
rightful owner or heir is located to claim their property.

The Unclaimed Property Act authorizes the Treasury Department to enter into contracts
with companies for the purpose of assisting the Department in carrying out the Act.
Since numerous companies exist outside the State of Tennessee who are not regularly
reporting (or not reporting at all) as required, it is necessary the Department procure
contracts for the identification and collection from persons, firms and entities that are
holding or in possession of unclaimed property subject to report and delivery under the
Act. ' '

The Treasury Department has existing contracts with Affiliated Computer Services, Inc.
(ACS), Audit Services U.S., LLC (ASL) and Kelmar Associates, I.L.C. ACS primarily
acts as the State’s custodian for the safekeeping and servicing of securities identified and
collected on behalf of the State from holders of unclaimed property. ASL locates holders
of unclaimed property who are subject to the Tennessee Unclaimed Property Act and
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who are not regularly reporting to Tennessee. ASL’s unclaimed property processing
services involve general categories of unclaimed property that otherwise would have
gone unreported, and Kelmar specializes in “general ledger” unclaimed property services.

The Treasury Department through its membership with the National Association of State
Unclaimed Property Administrators keeps apprised of any additional viable companies
that can perform these services. Once identified, it is the Department’s goal to contract
with these additional companies in order to increase the State’s out-of-state unclaimed
property search capacity. Companies that perform these services are entitled to
compensation only if unclaimed property is actually delivered to and received by the
State as a result of their examinations. The compensation is a percentage of the value of
the net abandoned property actually received by the State. This percentage ranges
between 12 and 12 14%.

I.
DESCRIPTION OF SERVICE TO BE ACQUIRED

Abandoned Property Experts, LLC (APEX) was formed on June 17, 2003 for the sole
purpose of contracting with departments of state governments that monitor and
administer compliance with the unclaimed property acts of their state. APEX currently-
has contracts with ten (10) states to provide unclaimed property auditing services. The
Treasury Department also desires to obtain a contract with APEX in order to increase the
State’s out-of-state unclaimed property search capacity. Under the contract, APEX
would 1dent1fy recover, process and otherwise report past due abandoned property to the
State. APEX would perform comprehensive audits of holders as authorized by the State
(or by another state in which the State of Tennessee desires to participate) that includes a
field examination of all applicable unclaimed property types through a review of the
appropriate books and records at the location of the respective holder and/or holder’s
agent.

APEX would only be entitled to compensation under the contract if unclaimed property is
actually delivered to and received by the State as a result of the examination. The
compensation would be 12% of the value of the net abandoned property actually
delivered to the State with the exception of property delivered to the State by transfer
agents. In such case, the compensation would be 2% of the net abandoned property.
APEX would be responsible for all direct and indirect costs and expenses it incurs in
performing the examination. Further, APEX would not charge a fee on any property
recovered for the State if the unclaimed property holder is incorporated in Tennessee.
This proposed fee arrangement is consistent with the market place, and consistent with
the fee APEX charges other state unclaimed property programs. In fact, if APEX enters
into a similar arrangement with another state that provides for fees that is less than the
fees set forth above, then the proposed contract with APEX would automatically be
amended to substitute the lower fees in place of the fees described above.
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II.

EXPLANATION OF THE NEED FOR OR REQUIREMENT PLACED ON THE
PROCURING AGENCY TO ACQUIRE THE SERVICE

As previously stated under “Background”, the Treasury Department is responsible for
administering Tennessee’s Unclaimed Property Act. Under the Act, companies within
and outside the State of Tennessee are required to turn over to the State unclaimed
property belonging to its residents. The Act authorizes the Treasury Department to enter
into contracts with companies for the purpose of assisting the Department in carrying out
the Act. Since numerous companies exist outside the State of Tennessee who are not
regularly reporting (or not reporting at all) as required, it is necessary the Department
procure contracts for the identification and collection from persons, firms and entities that
are holding or in possession of unclaimed property subject to report and delivery under
the Act. By entering into the proposed contract, the State would quadruple its out-of-
state search capacity, thereby increasing the chances that unclaimed property would not
otherwise go unreported to the State.

- III.

EXPLAN. ATION OF WHETHER THE PROCURING AGENCY BOUGHT THE
SERVICE IN THE PAST, AND IF SO, WHAT PROCURMENT METHOD IT
USED

The Treasury Department has existing contracts with ACS, ASL, and Kelmar that were
procured through non-competitive negotiation. Under these contracts, ACS, ASL, and
Kelmar locate holders of unclaimed property who are subject to the Unclaimed Property
Act and who are not regularly reporting (or not reporting at all) to Tennessee.

The Tennessee Treasury Department is a member of the National Association of State
Unclaimed Property Administrators, which consists of all the states in the union.
Through the Department’s active participation in this organization, it is our belief that we
have contracted (or in the process of contracting) with all viable companies that can
perform this service. The Department would welcome any additional such companies
that can perform this service since it only aids the State by increasing its out-of-state
unclaimed property search capacity. The companies are only entitled to compensation if
unclaimed property is actually received by the State as a result of their examinations.
The compensation is a percentage of the value of the net abandoned property received by
the State.

k

NAME AND ADDRESS OF THE PROPOSED CONTRACTOR’S PRINCIPAL
OWNER(S)
Mr. James A. Blake Mr. David R. Hopkinson
5521 Geddes Road 5521 Geddes Road

Ann Arbor, Michigan 48105 Ann Arbor, Michigan 48105
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EVIDENCE OF THE PROPOSED CONTRACTOR’S EXPERIENCE AND
LENGTH OF EXPERIENCE IN PROVIDING THE SERVICE

APEX was organized on June 17, 2003 under the laws of the State of Delaware.
Currently, APEX has contracts with ten (10) other states to provide unclaimed property
auditing services; namely: Wisconsin, West Virginia, Washington, Arizona, Arkansas,
South Dakota, Ohio, New Hampshire, Illinois and South Carolina.

APEX was formed for the sole purpose of contracting with state governments that
monitor and administer compliance with their respective unclaimed property acts. The
‘members of APEX have over twenty-one (21) years combined experience in the
unclaimed property field conducting single-state and multi-state audits of large, medium- -
sized and small companies to determine the extent of their compliance with the
unclaimed property acts of its client states.

Mr. James A. Blake is a founding member of APEX. In November 2003, Mr. Blake
conducted auditor training provided by APEX under contract with the State of West
Virginia. Under this contract, Mr. Blake trained local CPA’s who had contracted with the
State of West Virginia to conduct their in-state single-state audits to determine the extent
of compliance by holders located solely or primarily in the State of West Virginia with
the unclaimed property acts of the State of West Virginia. Prior to forming APEX, Mr.
Blake was employed by Audit Services, U.S., LLC (ACS). Mr. Blake was their Senior
Auditor. As the Senior Auditor, Mr. Blake was responsible for performance and
management of multi-state unclaimed property audits, supervision of less experienced
auditors and consultation with auditors and company management. Prior to joining ACS,
Mr. Blake was employed with the State of Idaho for over eleven (11) years. His primary
responsibilities for the State of Idaho were performing and supervising unclaimed
property audits and training new unclaimed property auditors.

Mr. David R. Hopkinson is also a founding member of APEX. Prior to forming APEX,
Mr. Hopkinson was employed by ACS for five (5) years. Mr. Hopkinson served as a
Regional Director and Auditor for one (1) year and as Chief Operating Officer and
Auditor for four (4) years. As Regional Director and Auditor, Mr. Hopkinson conducted
multi-state audits of entities across the full spectrum of industries and types. While
serving as their Chief Operating Officer, Mr. Hopkinson continued to conduct audits for
unclaimed property when warranted. As the Chief Operating Officer, Mr. Hopkinson’s
responsibilities expanded to include planning and coordinating all activities of the
company including serving as a liaison to state administrators and other department
personnel, researching audit candidates, management of unclaimed property, quality
control, accounting and reporting, banking relationships and cash management,
supervising data processing and control, and supervising all Audit Services personnel.
Prior to working for ACS, Mr. Hopkinson had experience as a corporate controlier for
both service and manufacturing companies, a business owner and manager, and public
accounting experience with Coopers & Lybrand, CPA’s (now PriceWaterhouseCoopers,

LLP).
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VI.

DOCUMENTATION OF OFFICE FOR INFORMATION RESOURCES
ENDORSEMENT (REQUIRED ONLY IF THE SUBJECT SERVICE INVOLVES
INFORMATION TECHNOLOGY)

N/A

VIL

DOCUMENTATION OF DEPARTMENT OF PERSONNEL ENDORSEMENT
(REQUIRED ONLY IF THE SERVICE INVOLVES TRAINING FOR STATE
EMPLOYEES)

N/A

VIL |
DOCUMENTATION OF STATE ARCHITECT ENDORSEMENT

(REQUIRED ONLY IF THE SUBJECT SERVICE INVOLVES CONSTRUCTION
OR REAL PROPERTY RELATED SERVICES)

N/A

IX.
DESCRIPTION OF PROCURING AGENCY EFFORTS TO IDENTIFY
REASONABLE, COMPETITIVE, PROCUREMENT ALTERNATIVES
(RATHER THAN TO USE NON-COMPETITIVE NEGOTIATION)

The Treasury Departiment through its membership with the National Association of State
Unclaimed Property Administrators keeps apprised of viable companies that can perform
these services. It is the Treasury Department’s belief that it has contracted (or in the
process of confracting) with all viable companies that can perform this service.

X.
JUSTIFICATION OF WHY THE STATE SHOULD USE NON-COMPETITIVE
NEGOTIATION RATHER THAN A COMPETITIVE PROCESS

The Treasury Department has existing contracts with ACS, ASL, and Kelmar whereby
these companies locate holders of unclaimed property who are subject to the Unclaimed
Property Act and who are not regularly reporting (or not reporting at all) to Tennessee.
These contracts were procured through non-competitive negotiation. By entering into the
proposed contract, the State would quadruple its out-of-state search capacity, thereby
increasing the chances that unclaimed property would not otherwise go unreported to the
State. The Department would welcome any additional such companies that can perform
this service since it only aids the State by increasing its out-of-state unclaimed property
search capacity.
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CONTRACT
BETWEEN
THE STATE OF TENNESSEE, TREASURY DEPARTMENT
AND
ABANDONED PROPERTY EXPERTS, LLC

THIS CONTRACT, by and between the State of Tennessee, Treasury Department,
hereinafter referred to as the “State”, and Abandoned Property Experts, LLC, hereinafter
referred to as the “Contractor”, is for the provision of identifying, recovering, processing and
otherwise reporting past due abandoned property to the State, as further defined in the "SCOPE
OF SERVICES". The Contractor is a limited liability company having its principal office
located at 5521 Geddes Road; Amm Arbor, Michigan 48105. The Contractor’s place of
incorporation or or‘gam'zatibn is the State of Delaware.

WITNESSETH: In consideration of the mutual promises herein contained, the parties
have agreed and do.hereby enter into this Contract according to the provisions set out herein:

A. SCOPE OF SERVICES:

1. Appointment as Agent. The State hereby appoints the Contractor as agent for the
State of Tennessee pursuant to Tennessee Public Acts of 1987, Chapter 43, for the purpose of
aésisting the State in carrying out certain provisions of the Tennessee Uniform Disposition of
Unclaimed Property Act.

2. Identification of Abandoned Property.

a. Subject to the State’s written authorization, the Contractor shall undertake to
examine and identify unclaimed property subject to report and delivery to the State under
Tennessee Code Annotated, Tifle 66, Chapter 29 from persons, firms and entities that are
holding or in possession of such proiaerty (all such property is here_inafte% referred to as
Abandoned Property). Abandoned Proﬁerty inctudes the following:

(1) Unclaimed dividends.
(2) Unclaimed or unpaid interest owing on debt obligations.

-(3) Principal sums unclaimed or unpaid in connection with matured debt obligations.

1




“ Unclaimed or undelivered securities, warrants, rights, unconverted preferred
stock and other intangible interests in business associations.
(5) Outstanding securities and other intangible interests in a business association
("underlying shares"). |
(6) Liguidations and any other distributions resulting from the liquidation or
reorganization of a business association.
(7) Unclaimed interests in mutual funds.
(8) Géneral ledger credit balances such as customer accounts, patient accounts,
refunds, and discounts.
(9) Outstanding checks and electronic transactions issued for payroll, commissions,
vendor and other payments.
(10) Deposits, unearned revenﬁes, unallocated remittances, gift certificates and
balances due to others.
(11) Such other property as covered under Tennessee Code Annotated, Title 66,
Chapter 29. |
b. For purposes of this Contract, the examination and identification of Abandoned
Property means a comprehensive audit initiated by the State (or by another state in which the
State of Tennessee, Treasury Department has agreed to participate) that includes a field
examination of all applicable Abandoned Property types through a review of the appropriate
books and records at the location of the respect.ive holder and/or holder’s agent.
¢. In conjunction with the examination and identiﬁcation of Abandoned Property, the
_ Contractor shall:
(1) Process records of Abandoned Property obtained from holders aﬁd/or their
agents;
(2) Prepare reports of Abandoned Property in accordance with the requirements of -

the State's unclaimed property law; and




(3) Direct holders and/or their agents to obtain instructions as to how and where to

deliver Abandoned Property deemed owing to the State in accordance with Section A.8

below.

d. The Contractor shall notify the State if a holder files for bankruptcy before or
during an approved examination. Said notification shall be made within seven (7) calendar
days of discovéry by the Contractor of the bankruptcy filing. In such case, the Contractor shall
prepare a proof of claim or provide such information to enable the State to file a proof of claim
within seven (7) calendar days of discovery by the Contractor of the bankruptcy filing.

3. Enfafcement Efforts.

a. The State agrees to send such notices that may be required to each holder examination
candidate naminé the Contractor as its agent and to assist the Contractor in obtaining access to
the records that are' necessary to complete its examination. If a holder refuses to subject itself
to an examination by the Contractor, or is uncooperative in an ongoing examination by the -
Contractor hereunder, then the Contractor shall notify the State within seven.(7) calendar days
of such occurrence. ‘

b. Tﬁe Contractor acknowledges and agrees that it cannot initiate legal action or enter
into an agreement with a holder on behalf of the State without the prior written consent of the
State. In the event the State decides to file suit to recover the property, such suit shall be filed
by the Tennessee State Attorney General. The Contractor shall cooperate fully with State
attorneys, and shall provide such attorneys with all records and other information in the
Contractor's possession regarding the property sought to be obtained.

c¢. The Contractor may inform a holder of Tennessee law regarding penalties and interest.
Provided, however, the Contra?tor shall not impose or threaten to impose such penalties or
interest without the .State’s prior written consent.

d. The Contractor shall commence the examination of the holder within ninety (90)
calendar days from the date the holder is notified of the Contactor’s intent to examine and

identify unclaimed property. If the Contractor has not commenced such examination within the




+
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ninety-day period, the Contractor shall inform the State in writing as to the reasons why and
shall request the assistance and diréction of the State as to the next appropriate course of action.

e. The Contractor shall complete the identification and reporting of Abandoned Property
to the State as soon as is practical after commencing the examination, but in no event more than
one (1) year from the starting date of the examination, except for a showing of good cause
otherwise. | |

4. Joint Efforts with Ifarticipating States.

a. The State hereby acknowledges and agrees that the services contemplated hereby are
being undertaken concurrently with several other states which have entered into similar
agreements with the Contractor (hereinafter referred to as the Participating States) having
similar demands in connection with their respective unclaimed property laws. The Contractor
represents and warrants thdt it shall act as the sole agent of the State and the other Participating
States in performing the services hereunder and shall not act as an agent for holders of
Abandoned Property.

b. Ifthe holder has unclaimed property for states not participating in an audit initiated by
the State hereunder, it will be the holder’s responsibility to report the property to the
appropriate states. If Tennessee has reciprocity with certain states and wants the Contractor to
report the property to sucil stétes, the Contractor shall honor Tennessee’s request.

c. If Tennessee is the initiating state and one or more other states choose to notify the
holder that it also wishes to conduct an Abandoned Property examination using the services of
the Contractor, then the Contractor shall provide Tennessee a copy of the letter of examination

intent of those other states.

5. Examination Procedures. The examination of the books and records of the holders of
Abandoned Property, and the findings in connection with the review of such records shall be

made pursuant to the following procédures:
a. The holdings of the U.S. Supreme Court in Texas v. New Jersey, 85 S.Ct. 1136
(1965), Pennsylvania v. New York, 92 S.Ct. 2880 (1972) and Delaware v. New York, 113 S.Ct.




1550 (1993), and any applicable federal legislation regarding which state has the right to
abandoned property shall be followed.

(1) Where the name and last known addreés of the apparent owner according to the
boolks and records of the holder is in Tennessee, it shall be deemed to be reportable to
Tennessee. The Contractor shall obtain assurance from the holder or its transfer agent
that it has complied with the due diligence requirements of Tennessee Code Annotated,
Section 66-29-113(f) with respect to finding the owner of the property prior to remitting
the property to the State. All types of Abandoned Propertj shall be identified and due
diligence shall be performed prior to remitting the same to the State.

(2) If the holder has no records whatsoever setting forth the name and last known
address of the apparent owner, the property shall be deemed reportable to the state of
incorporation of the holder. An address shall be deemed to mean a description of"
location sufficient for the delivery and receipt of mail.

(3) Where no address exists, but the records of the holder establish that the apparent
owner resided in Tennessee, the Contractor shall advise Tennessee and the holder’s
state of incorporation for the purpose of determining which state possesses the priority
claim to the abandoned property. |

(4) Where the address of the apparent owner cannot be readily ascertained but in
fact exists in the books and records of the holder, sampling techniques will be used to
allocate the property among the states participating in the review. This allocation shall
apply only to those time periods where addresses in fact do exist in the books and
records, but are not readily ascertainable. In such event, if required, sampling
techniques will also bé utilized to ascertain the proportion of the total reportable
property for which the holder has names and last known addresses. The Contractor

shall notify the State when sampling techniques under this Paragraph are being used.

(5) In the event a state with a superior priority claim provides for an exemption,
deduction, exclusion or otherwise does not choose to assert jurisdiction over the

Abandoned Property, Tennessee shall be the state for reporting this property if the
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holder is incorporated in Tennessee or if the transaction out of which the property arose
occurred in Tennessee. Further, Tennessee shall be a state of proportion for reporting
such property as described in Paragraph (4) above where it is not the state of
incorporation. Where no address information exists at all with respect to such property
as required by Paragraph (4) above, Tennessee shall be a state of proportion by some
other allocation technique as approved by Tennessee.

(6) Ifa circumstance arises in which the above priority rules and allocation
methodologies do not apply, or the state having the priority claim cannot be detenninéd,
the Contractor shall notify the State of such fact if the holder is incorporated in
Tennessee or if an address in Tennessee may be established from the books or records
of the holdt?r.

(7) If for certain lﬁeﬁods the amount of demandable or reportable abandoned property
cannot be ascertained from the books and records of the holder, proj ecﬁon and
estimation techniques may be used to determine the demandable and/or reportable
ampunts for such periods. If names and addresses exist with respect to the abandoned
property used in the projection and estimation, the names and addresses shall not be
used to determine which state has the pﬁority claim to the abandoned property
estimated to be due. All sampling and projection and estimation techniques used by the
Contractor shall be a method approved by the State prior to their use.

(8) If the State's Unclaimed Property Law provides an express cutoff date setting
forth when the obligation of a holder to report commenced, it will be used.

(9) If the Unclaimed Property Law does not set forth a cutoff date, the holding in
Douglas Aircraft Co. v: Cranston, 58 Cal.2d 462, 4 Cal Rptr. 851, 374 P.2d 819 (1962)
will be followed and the obligations of the holder will be deemed to require the
reporting of all unclaimed property in the possession of the holder on which the statute’
of limitations had not yet run as of the effective date of the adoption of the State's
Unclaimed Property Act. However, in those instances where the State advises the

Contractor that state law permits retroactive extension or abolition of the statute of
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limitations, the longest period otherwise permitted by law shall be used (subject to the
availability of the records of the holder).

b. Notwithstanding the provisions of Subsection a. of this Section, nothing contained
therein shall prevent, waive or otherwise affect the right of the State to claim from any other
state property reported and delivered to such state according to the provisions of Subsection a.
The Contractor shall, upon request of the State, provide the State with such information as may
have been obtained relevaht to such claim. _

6. Progress Reports. Atthe end of each month, the Contractor shall provide the State
with a progress report, which sets forth all compliance reviews assigned, work in progress and
compliance reviews completed. Said report shall contain such information as the State may
require. The contract administrator nominated by the Contractor shall consult either by
telephone or in person with the State at least once each calendar quarter to discuss the status.of
open and pending audits. |

7. Report Forms.

a. Upon completion of an examination, the Contractor shall deliver to the State a
" completed examination report (“Special Report™”). The results of the examination shall be
contained in the Special Report; The Special Report shall only be issued after the due ﬁiligence
requirements of Tennessee Code Annotated, Section 66-29-113(f) have been met, the holder
has had an opportunity to respond to the findings, and an exit conference has been held with the
holder. The Special Report shall contain the findings resulting from the examination including
the application of any sampling techniques and any other information, including contested
matters not resolved with the holder and the holder’s position thereon, necessaiy to explain the
findings to the State. "

b. The Contractor shall notify the State if a holder’s records are out-of-proof. Out-of-
proof reports may be substituted with the State’s consent, but only if pro-rated by the
Contractor prior to submission to the State and only if allocated for each individual owner in

order to reflect the actual dollar/share amount submitted. Any such report shall be marked by

the Contractor as an “out-of-proof report™.




c. The Contractor shall make a report of property payable to the State within thirty (30)
calendar days once the property is identified and the holder agrees that it is subject to report
and delivery under the Tennessee Uniform Disposition of Unclaimed Property Act (the “Act”).
In reporting such property, the Contractor shall adhere to all reporting requirements of the Act.
All necessary unclaimed property reporting forms and software are available from the State’s
unclaimed property web site, which is located at www.treasury.state.tn.us/unclaim or at such
other website address as the State may hereinafter specify by notice to the Contractor.

8. Delivery of Abandoned Property to the State.

a. Once the éxa:mjnation is completed, the Contractor shall direct the holder or its transfer
agent to promptly transfer or otherwise deliver the Abandoned Property to the Stafe in
accordance the deli\vcr instructions contained on the State’s unclaimed property website
described in Section 7.c. above. In the event a holder or transfer agent does not have Internet
access, the Contractor shall supply the holder or transfer agent with a hard copy of the State’s
Uniform Disposition of Unclaimed Property Reporting Package. The Contractor shall further
direct the holder or its agent to have all such Abgndoned Property properly endorsed or placed
in such other form as necessary for the proper transfer of the property to the State. This
requirement shall also include, where possible, deleting the name of an owner from securities
held by a transfer agent or in a vault or storage area of a bank, or lost securities held by a safe
deposit company or bank, and substituting in lieu thereof "State Treasurer of Tennessee”, or in
the nominee name established for the sole use of the State.

b. The Contractor shall advise holders and their transfer agents, if any, of their continuing
obligation to report Abandoned Property directly to the State.

9. Valuation of Propertp. The Contractor shall determine the value of securities
delivered hereunder at the closing price of any security tréded on an Bxchange on the date the
security is received by the State, as described in Section A.8 above, or if traded in the over-the-
counter market, at the bid price as set forth in the pink sheets on the date the security is
received by the State pursuant to Section A.8 above, Unlisted securities or other personal

property without a listed value applicable to such property shall be valued in accordance with
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generally accepted valuation procedures applicable to such property, subject to verification by
the State. The Contractor shall submit to the State documentation supporting the valuation of
such property. '

10. Disclosure of Findings. The Contractor may disclose information it acquires
hereunder to the Participating States pursuant to a plan whereby the State similarly benefits
from such reciprocal disclosures. Except as expressly allowed in this Contract, the Contractor
shall not disclose any infbrmation it may obtain hereunder and all such information is
acknowledged to be held confidentially for the State. It is expressly understood and agreed the
obligations set forth in this section shall survive the termination of this Contract.

B. CONTRACT TERM:

1. Contract Term. This Contract shall be effective for the period commencing on June 1,
2006 and ending on May 31, 2008. The State shall have no obligation for services rendered by
the Contractor which are not performed within the specified period.

2. Term Extension. The State reserves the right to extend this Contract for an additional
three-year;period for a total contract term of no more than five (5) years, provided that the State
notifies the Contractor in writing of its intention to do so at least thirty (30) days prior to the
contract expiration date. An extension of the term of this Contract will be effected through an

. amendment to the Contract. If the extension of the Contract necessitates additional funding
beyond that which was included in the original Contract, the increase in the State’s maximum
liability will also be effected through an amendment to the Contract and shall be based upon
rates provided for in the original confract.

C. PAYMENT TERMS AND CONDITIONS:

1. Maximum Liability. “In no event shall the maximum liability of the State under this
Contract exceed three hundred fifty thousand dollars ($350,000.00). The Payment Rates in
Section C.3 shall constitute the entire compensation due the Contractor for the Service and all
of the Contractor's obligationé hereunder regardless of the difficulty, materials or equipment
required. The Payment Rates include, but are not limited to, all applicable taxes, fees,

overheads, and all other direct and indirect costs incurred or to be incurred by the Contractor.
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The Contractor is not entitled to be paid the maximum liability for any period under the
Contract or any extensions of the Contract for work not requested by the State. The maximum
liability represents available funds for payment to the Contractor and does not guarantee
payment of any such funds to the Contractor under this Contract unless the State requests work
and the Contractor performs said work. In which case, the Contractor shall be paid in

accordance with Payment Rates detailed in Section C.3. The State is under no obligation to

request work from the Contractor in any specific dollar amounts or to request any work at all

from the Contractor during any period 6f this Contract.

2. Compensation Firm. The Payment Rates and the maximum [iability of the State
under this Contract are ﬁnn for the duration of the Contract and are not subject to escalation for
any reason unless amended.

3. Payment Metﬁodologp. The Contractor shall be compensated based on the Payment
Rates herein for units of service authorized by the State in a total amdunt not to exceed the.
Contract Maximunn Liability established in Section C.1. The Contractor’s compensation shall
be contingent upon the satisfactory completion of units of service or project milestones defined
in Section A. The Contractor shall be compensated based upon the foliowing Payment Rates:

a. Contingency Fee Rate. In consideration of the services performed as required in this
Contract, the State shall pay the Contractor a sum equal to twelve percent (12%) of the “Net
Abandoned Property” (a term hereinafter defined) actually paid or delivered to the State
hereunder with the exception of Net Abandoned Propefty paid or delivered to the State bfy
transfer agents. The State shall pay the Contractor a sum equal to two percent (2%) of the “Net
Abandoned Property” actually paid or delivered to the State hereunder by transfer agents.

b. Definition of Net Abandoned Property. Net Abandoned Property shall be determined

as follows: The gross value of all Abandoned Property received by the State reduced by the

total of the following:

(1) The value of all Abandoned Property delivered by the holder or its agent, if any, which
otherwise would have been delivered pursuant to the reporting practices of the holder of its
agent prior to execution of the contract; and
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(2) The value of any property reported by a holder incorporated in the State unless the
records of such property are maintained in a location not within the State.

c. Definition of Value of Abandoned Property. The value of Abandoned Property, if
other than cash, shall be the closing price of any security traded on an exchange on the date the
property is received by the State as described in Section A.8 above. If the property is a security
traded over-the-counter, it shall be the bid price as set forth in the pink sheets on the date the
property is received by thé State pursuant to Section A.8. For any other property, the value

shall be determined according to generally accepted valuation procedures.

d Fee Waiver. Further, the Contractor shall not be entitled to any fees resulting from a
particular examination if the State finds that the examination waé not performed in a
commercially reasonable manner and in good faith.

e. Non-Exclz;Sive Contract. The Contractor recognizes that the State has or may contract

- with other parties or entities to provide the same or similar services and agrees that the State
shall be liable for only one fee for the report and delivery of any particular property, regardless
of the nurr}b er of contractors who may claim responsibility for each report and delivery.
Similarly, the State recognizes and agrees that the Contractor may contrdact with other states or
jurisdictions to ensure compliance with the unclaimed property laws of such other states or
jurisdictions.

£ Contingency of Fees. All fees of the Contractor under this Section C.3 shall be
contingent on the State’s recovery and collection of Abandoned Property, and the Contractor
shall be responsible for the payment or making provision for the payment of all expenses
incurred in connection with all services provided herein. '

g. Refund of Fees. Tn the event a holder has failed to perform due diligence and in the
event, within two years of receipt of the report by the State, the owner is located at the last
known address as shm;vn on the records of the holder, the Contractor shall refund, upon written
notice from the State, its fees received under Section C.3.a. in connection with property
reported by the Contractor and claimed by that owner. Such written noﬁce shall include a copy

of the paid claim of the State. A holder shall be deemed to have failed to perform due diligence
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if the State locates the owner at the owner’s last known address as shown on the holder’s
records, unless the Contractor furnishes the State with a copy of the notice mailed to the owner
by the holder as required in Tennessee Code Annotated, Section 66-29-113(f).

h. Impermissible Charges. Notwithstanding any provision of this Contract to the contrary,
it is expressly agreed and understood that the Contractor shall not charge a fee to the State for
auditing a holder, or processing records voluntarily provided by the holder or the holder’s
agent, for which the Contractor, an affiliate of the Contractor, or other related party has a
separate agreement to process that holder’s unclaimed property repdrt.

4. Invoice Submittal. The Contractor shall submit monthly invoices, in form and
substance acceptable to the State with all of the necessary supporting documentation, prior to
any payment. Such invoices shall be submitted for completed units of service for the amount
stipulated. Such invoices silall, at a minimum, include a statement of the Net Abandoned.
Property delivered to the State for the period invoiced, the total amount requested for the
périod, and the manner in which such amount was calculated pursuant to Section C.3 of this
Contract, !

5. Reduction in Fees. If the Contractor, during the term of this Contract, enters into a
similar arrangement with any other Participating State that provides for fees to the Contractor
that is less than the fees set forth above, then this Section shall be deemed automatically
amended to substitute said fees in place of the fees provided for herein.

6. Travel Compensation. The Confractor shall not be compensated or reimbursed for
travel, meals, or lodging.

7. Payment of Invoice. lThe payment of the invoice by the State shall not prejudice the
State's right to object to or question any invoice or matter in relation thereto. Such payment by
the State shall neither be construed as acceptance of any part of the work or service provided
nor as an approval of any of the amounts invoiced therein.

8. Invoice Reductmns The Contractor's invoice shall be subject to reduction for

amounts included in any invoice or payment theretofore made which are determined by the
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State, on the basis of audits conducted in accordance with the terms of this cbntract, not to
constitute proper remuneration for compensable services.

9. Deductions. The State reserves the right to deduct from amounts which are or shall
become due and payable to the Contractor under this or any contract between the Contractor
and the State of Tennessee any amounts which are or shall become due and payable to the Staté
of Tennessee by the Coni:pactor.

10. Automatic Deposits. The Contractor shall complete and sign an "Authorization
Agreement for Automatic Deposit (ACH Credits) Form." This form shall be provided to the
Contractor by the State. Once this form has been completed and submitted to the State by the
Contractor all payments to the Contractor, under this or any other contract the Contractor has
with the State of Tennessee shall be made by Automated Clearing House (ACH). The
Contractor shall not invoicé the State for services until the Contractor has completed this form
and submitted it to the State.

D. STANDARD TERMS AND CONDITIONS:

1. Required Approvals. The State is not bound by this Contract until it is approved by
the appropriate State officials in accordance with applicable Tennessee State laws and
regulations.

2. Modification and Amendment. This Contract may be modified only by a written
amendment executed by all parties hereto and approved by the appropriate Tennessee State
officials in accordance with applicable Tennessee State laws and regulations. o

3. Termination for Convenience. The State may terminate this Contract without cause
for any reason. Said teﬁnination shall not be deemed a Breach of Contract by the State. The
State shall give the Contractor at least thirty (30) days written notice before the effective
* termination date. The Contractor shall be entitled to receive compensation for satisfactory,
authorized service completed as of the termination date, but in né event shall the State be liable
to the Contractor for compensation for any service which has not been rendered. Upon such
termination, the Contractor shall have no right to any actual, general, special, incidental, |

consequential, or any other damages whatsoever of any description or amount.
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4. Termination for Cause. If the Contractor fails to properly perform its obligations
under this Contract in a timely or proper manner, or if the Contractor violates any terms of this
Contract, the State shall have the right to immediately terminate the Contract and withhold
payments in excess of fair compensation for completed services. Notwithstanding the above,
the Contractor shall not be relieved of liability to the State for damages sustained by virtue of
any breach of this Contract by the Contractor. |

- 5. Subcontracting. The Contractor shall not assign this Contracf or enter into a
subcontract for any of the services performed under this Contract without obtaining the prior
written approval of the State. If such subcontracts are approved by the State, they shall contain,
at éminimum, séctions of this Contract perta;ining to "Conflicts of Interest” and
"Nondiscrimination" (sections D.6. and D.7.). Notwithstanding any use of approved
subcontractors, the Contrac;tor shall be the prime coniractor and shall be responsible for all
work performed.

6. Conflicts of Interest. The Contractor warrants that no part of the total Contract
Amount shall be paid directly or indirectly to an employee or official of the State of Tennessee
as wages, compensation, or gifts in exchange for acting as an officer, agent, employee,
subcontractor, or consultant to the Contractor in connection with any work contemplated or
performed relative to this Contract.

7. Nendiscrimination. The Contractor hereby agrees, warrants, and assures that no
petson shall be excluded from participation in, be denied benefits of, or be otherwise subjected
to discrimination in the performance of this Contract or in the employment practices of the
Contractor on the grounds of disability, age, race, color, religion, sex, national origin, or any
other classification protected by Federal, Tennessee State constitutional, or statutory law. The
Contractor shall, upon request, show proof of such nondiscrimination and shall post in
conspicuous places, available to all employees and applicants, notices of nondiscrimination.

8. Records. The Contractor shall maintain documentation for all charges against the
State under this Contract. The books, records, and documents of the Contractor, insofar as they |

relate to work performed or money received under this contract, shall be maintained for a
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period of three (3) full years from the date of the final payment and shall be subject to audit at
any reasonable time and upon reasonable notice by the State, the Comptroller of the Treésury,
or their duly appointed representatives. The financial statements shall be prepared in
accordance with generally accepted accounting principles.

9. Monitoring. The Contractor’s activities conducted and records maintained pursuant to
this Contract shall be subject to monitoring and evaluation by the State, the Comptroller of the
Treasury, or their duly appointed representatives. |

10. Progress Reports. The Contractor shall submit brief, periodic, progress reports to the
State as requested. |

11. Strict Performance. Failure by any party to this Contract to insjst in any one or more
cases upon the strict performance of any of the terms, covenants, conditions, or provisions of
this Contract shall ;10t be construed as a waiver or relinquishment of any such term, covenant,
condition, or provision. No term or condition of this Contract shall be held to be waived,
modified, or deleted except by a written amendment signed by the parties hereto. -

12, IIndependent Contractor. The parties hereto, in the performance of this Contract,
shall not act as employees, partners, joint venturers, or associates of one another. It is expressly
acknowledged by the parties hereto that such parties are independent contracting entities and
that nothing in this Contract shall be construed to create an employer/employee relationship or
to allow either to exercise control or direction over the manner or method by which the other
transacts its business affairs or provides its usual services. The employees or agents of one
party shall not be deemed or construed to be the employees or age,nt's of the other party for any
~ purpose whatsoever.

The Contractor, being an independent contractor and not an employee of the State, agrees
to carry adequate public liability and other appropriate.fonns of insurance, including adequate
public liability and other appropriate forms of insurance on the Contractor’s employees, and to
pay all applicable taxes incident to this Contract.

13. State Liability. The State shall have no liability except as specifically provided in
this Contract.
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14. Force Majeure. The obligations of the parties to this contract are subject to
prevention by causes beyond the parties’ control that could not be avoi'ded by the exercise of
due care including, but not limited to, acts of God, riots, wars, strikes, epideﬁlics or any other
similar cause.

15. State.and Federal Compliance. The Contractor shall comply with all applicable
State and Federal laws and regulations in the performance of this Contract.

16. Governing Law." This Contract shall be governed by and construed in accordance
with the laws of the State of Tennessee. The Contractor agrees that it will be subject to the
exclusive ju:n'sdictibn of the courts of the State of Tennessee in actions that may arise under this
Contract. The Contractor acknowledges and agrees that any rights or claims against the State
of Tennessee or its employees hereunder, and any remedies arising therefrom, shall be subject
to and limited to those n'ght.s and remedies, if any, available under Tennessee Code Annotated,
Sections 9-8-101 through 9-8-407.

17. Completeness. This Contract is complete and contains the entire understanding -
between the parties relating to the subject matter contained herein, including all the terms and
conditions of the parties’ agreement. This Contract supersedes any and all prior
understandings, representations, negotiations, and agreements between the parties relating
hereto, whether written or oral.

18. Severability. If any terms and conditions of this Contract are held to be invalid or
unenforceable as a matter of law, the other terms and conditions hereof shall not be affected
thereby and shall remain in full force and effect. To this end, the terms and conditions of this
Contract are declared severable.

19. Headings. Section licadings of this Contract are for reference purposes only and shall
not be construed as part of this Contract.

E. SPECIAL TERMS AND CONDITIONS:

1. Conflicting Terms and Conditions. Should any of these special terms and conditions
conflict with any other terms and conditions of this Contract, these special terms and conditions
shall control.
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2. Communications and Contacts. All instructions, notices, consents, demands, or other

communications required or contemplated by this Contract shall be in writing and shall be
made by facsimile transmission, by overnight courier service, or by first class mail, postage
prepaid, addressed to the respective party at the appropriate facsimile number or address as set
forth below or to such other party, facsimile number, or address as may be hereafter specified
by written notice.

The State:

Tennessee Treasury Department

ATTN: Director, Unclaimed Property Division
9" Floor, Andrew Jackson State Office Building
500 Deaderick Street

Nashville, Tennessee 37243

Telephone: (615) 741-6499

Telefax:  (615) 734-6458

The Contractor:

Abandoned Property Experts, LLC

ATTN: David R. Hopkinson, Principal
; 5521 Geddes Road

Ann Arbor, Michigan 48105

Telephone: (734) 645-3161

Telefax:  (517) 333-1644

All instructions, notices, consents, demahds, or other communications shall be considered
effectively given as of the day of delivery; as of the date specified for overnight courier service
delivery; as of three (3) business days after the date of mailing; or on the day the facsimile
transmission is received mechanically by the telefax machine at the receiving locatién and
receipt is verbally confirmed by the sender if prior to 4:30 p.m. CST. Any communication by
facsimile transmission shall also be sent by United States mail on the same date of the facsimile
transmission.

3. Subject to Funds Availability. The Contract is subject to the appropriation and
availability of State and/or Federal funds. In the event that the funds are not appropriated or are
otherwise unavailable, the State reserves the right to terminate the Contract upon written notice

to the Contractor. Said termination shall not be deemed a breach of Contract by the State.
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Upon receipt of the written notice, the Contractor shall cease all work associated with the
Contract. Should such an event occur, the Contractor shall be entitled to compensation for all
satisfactory and authorized services completed as of the termination date. Upon such
termination, the Contractor shall have no right to recover from the State any actual, general,
special, incidental, consequential, or any other damages whatsoever of any description or
amount.

4. Workpapers Subjebt to Review. The Contractor shall make all audit, accounting, or
financial analysis workpapers, notes, and other documentation available for review by the
Comptroller of the Treasury or his representatives, upon request, during normal working hours
either while the analysis is in progress or subsequent to the completion of this Contract.

5. Date/Time Hold Harmless. As required by Tennessec Code Anhotated, Section 12-4-
118, the Contractor shall hdld harmless and indemnify the State of Tennessee; its officers and
employees; and any agency or political subdivision of the State for any breach of contract
caused directly or indirectly by the failure of computer software or any device containing a
computer processor to accurately or properly recognize, calculate, display, sort or otherwise
process dates or times.

6. Hold Harmless. The Contractor agrees to indemnify and hold hamﬂess the State of
Tennessee as well as its officers, agents, and employees from and against any and all claims,
liabilities, losses, and causes of action which may arise, accrue, or result to any person,.-firm,
corporation, or other entity which may be injured or damaged as a result of acts, omissions, or
negligence on the part of the Contractor, its employées, or any person acting for or on its or
their behalf relating to this Contract. The Contractor further agrees it shall be Iiéble for the
reasonable cost of attorneys for the State in the event such service is necessitated to enforce the
terms of this Contract or otherwise enforce the obligations of the Contractor to the State,

In the event of any such suit or claim, the Contractor shall give the State immediate notice
thereof and shall provide all assistance required by the State in the State’s defense. The State
shall give the Contractor written notice of any such claim or suit, and the Contractor shall have

full right and obligation to conduct the Contractor’s own defense thereof. Nothing contained
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herein shall be deemed to accord to the Contractor, through its attorney(s), the right to represent
the State of Tennessee in any legal matter, such rights being governed by Tennessee Code
Annotated, Section 8-6-106.

7. Termination for Convenience. In the event the State terminates this Contract for
convenience pursuant to Section 2.3 above, the Contractor shall be entitled to the fees provided
for in Section C.3 of this Contract for all property subsequently delivered to the State by a
holder as a result of the Contractor's performance of its obligations hereunder. 7

8. Ownership of Materials. All records, reports, documents and other material delivered
or transmitted to the Contractor by the State shall remain the property of the State, and shall be
returned by the Contractor to the State, at the Contractor’s expense, at termination or expiration
of this Contract. All records, reports, documents, or other material related to this Contract
and/or obtained or prepared by the Contractor in connection with the performance of the
services hereunder shall become the property of the State, and shall, upon request, be returned
by the Contractor t6 the State, at the Contractor’s expense, at termination or expiration of this
Contract. ¢

IN WITNESS THEREOF, the parties have by their duly authorized representatives set
their signatures.

ABANDONED PROPERTY EXPERTS, LLC

By: Date:
(Signature)

(Typed or Printed Name and Title)

&

STATE OF TENNESSEE
DEPARTMENT OF TREASURY

By: Date:
Dale Sims, Treasurer
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APPROVED:
STATE OF TENNESSEE
DEPARTMENT OF FINANCE AND ADMINISTRATION

By: Date:
M. D. Goetz, Jr., Commissioner

APPROVED:
STATE OF TENNESSEE
COMPTROLLER OF THE TREASURY

By: Date:
John G. Morgan, Comptroller
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